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will not be finally set at rest until it has been passed upon by the 
Supreme Court of the United States." 

W. E. C. 



Recent Decisions 



Conflict of Laws: What Constitutes Residence for the Purpose of 
the Inheritance Tax — A testator for ten years preceding his death spent 
one-half of each year at his home in California and the other at his home 
in Wisconsin. Upon his death suit was brought to collect an inheritance 
tax in this state, the complaint alleging that, at the time of his death, the 
deceased was a resident of California. Held: that a person can have but one 
residence and under the facts stated the deceased's intention would determine 
whether it would be in Wisconsin or California. The court then found the 
residence to be Wisconsin. Chambers v. Hathaway (1921) 62 Cal. Dec. 368, 
200 Pac. 931. 

The court considered the rules for determining residence as laid down 
in section 52 of the Political Code to be controlling in this case. This raises 
an interesting question of whether or not section 52 was intended to cover 
residence for the purpose of civil as well as political rights. Our political 
code was modeled after the Draft Political Code of New York (submitted 
to the New York Legislature, April 10, 1860). But whereas section 7 of 
the Draft Code gives the rules for domicile, the corresponding section of 
our code (section 52) gives the same rules but substitutes the term "resi- 
dence" for "domicile" and does not define residence or mention domicile. 
Query, if the authors of the code did not intend to leave all questions of 
domicile to the common law? However, as at common law no person can 
at the same time have more than one domicile, and as a change of domicile 
is effected only by an act plus an intent, the decision would have been the 
same had the court held that section 52 did not apply. Abington v. North 
Bridgewater (1840) 28 Pick. (Mass.) 170; See also 35 Harvard Law Review, 
189; 34 Harvard Law Review, 52. 

Conflict of Laws : What Law Governs Covenants for Title— The de- 
cision of the Supreme Court in Plainer v. Vincent (1921) 62 Cal. Dec. 589, 
reverses the decision of the District Court of Appeal (33 Cal. App. Dec. 407) 
criticized in this Review (9 California Law Review, 234, 460). The decision 



1T Cal. Civ. Code, § 1426s, which prohibits a locator from relocating within 
three years of the date of the original location, was not considered, presum- 
ably, as the record discloses, because the relocations in question were made 
prior to the year 1909 when this provision became effective. Montana, by 
state legislation, inhibits such relocations altogether, Rev. Code 1907, §2289. 
Validity of statute upheld. Lehman v. Sutter (1921) 198 Pac. 1100, 1103 
(Mont.). This legislation has been criticised as being in conflict with the 
Federal law. Lindley on Mines, §405. However, if the interpretations 
placed on 2324 U. S. Rev. Stats, by the principal case is to control, some 
such remedial legislation is eminently desirable. 
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settles the proposition that the validity and effect of covenants for title in a 
deed of foreign land are governed by the law of the situs. American authority 
upon the question is not so clear as one might wish, but it is believed that 
reason and convenience justify the decision of the Supreme Court rather 
than that of the District Court of Appeal. 

Homesteads: Transfer of Homestead After Execution Levy — Martin 
v. Hildebrand (1921) 37 Cal. App. Dec. 10, presents a point in the law of 
homesteads which was left undecided* by the case of Boggs v. Dunn (1911) 
160 Cal. 283, 116 Pac. 743. The Supreme Court, in the last-named case, held 
that a docketed judgment did not constitute a lien upon the property 
covered by a homestead declaration, even though the value of the property 
was in excess of the $5,000 exemption allowed by law. The court in Martin 
v. Hildebrand seems to hold that, even though an execution be levied upon 
the homestead (with a view to following the proceedings presented by 
Civil Code section 1245, and the sections immediately following, to reach 
the excess value), a purchaser from the homestead claimants takes the land 
conveyed freed from the lien of the execution. It is plain from the language 
of section 671 of the Code of Civil Procedure that no judgment lien can 
exist as against the homestead, because that section expressly says that the 
docketed judgment does not constitute a lien upon land exempt from execu- 
tion, and the homestead is by statute made exempt from immediate sale 
on execution. But it does not necessarily follow that an execution levy 
may not give the creditor rights of a more extensive nature than a mere 
judgment lien, though there is language in the cases to the effect that no 
lien is created by execution levied on the homestead. Certainly it would 
seem that an execution levy should give the creditor advantages which 
cannot be divested by the homestead claimant's conveyance. Indeed, sections 
1245 and 1248 of the Civil Code expressly refer to "the lien of the execu- 
tion." It is therefore rather startling to be informed by the court's opinion 
in Martin v. Hildebrand that the execution levy "created no lien upon the 
property of any kind whatsoever." Certainly Boggs v. Dunn, which is 
relied upon as authority for this proposition, does not go to that extent. 
On the contrary, what Chief Justice Angellotti said in that case was that 
"... a taking by levy of execution for the purposes of the proceeding given 
by section 1245 et seq. of the Civil Code was essential to the creation of 
any lien." (160 Cal. at p. 288.) Possibly the learned court in Martin v. 
Hildebrand meant to say no more than was said by Chief Justice Angellotti 
in the case cited, but if so its form of expression is unfortunately confusing. 
The confusion is, moreover, not limited only to this language. The whole 
disposition of the case is most puzzling, no doubt because the record pre- 
sented was, as the court says, "very meagre." Why should not the creditor 
have been entitled to proceed to have an appraisement, followed by a par- 
tition or sale, if it were found possible? The court seems to rest its denial 
of his right to have appraisers appointed upon the fact that because there 
were prior liens probably greater in amount than the value of the property, 
the creditor would probably get nothing. But is he not entitled to make 
the attempt, especially as, under the statute, the experiment must be per- 
formed entirely at his expense? The case is one of the sort that is likely to 
cause future litigants useless expense and labor, and future lawyers and 



